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From backed-up ships waiting at the U.S.’s two largest container shipping ports in California, to

piled-up off-loaded cargoes awaiting trucking and other means of ground transportation that

are now seriously curtailed, America’s raw-material as well as finished-goods supply distribution

system is in crisis. This crisis has created shortages not seen in decades for consumers and manufacturers who

expect to see the goods they have always relied on readily available. Of course, the calamity is not just a domestic

one, but an international one, as supply chain disruptions hold up fertilizer from getting to global agri-businesses,

chips from getting to both - domestic and overseas automotive manufacturers, and polyethylene plastics from

getting to everyone. In the ‘olden days), i.e., pre-Covid-19, contracting partners would merely look to the contract to

resolve their disputes, but today lawyers on both sides are saying ‘not so fast...

The New

Vulnerability

The supply chain
crisis—particularly the supply of
raw materials resulting from that
crisis—has also disrupted
long-term cross-border
contractual relationships, and
the reliability of the extended
global legal-economic structure.
Conventional understandings
that contracting parties believed
they could always rely upon

to resolve disputes have been
compromised since the risks here
are not ‘heretofore envisioned’,
and render price revision clauses
or multifarious failure to perform
remedies, all but meaningless.

Nevertheless, it is the contract
itself remains the first stop in
analyzing what the anticipated
‘benefit of the bargain’ was
supposed to be. Here, the
expectations of the parties
become frustrated due to
unforeseen circumstances, and
the contract should ideally have a
mutually agreed-upon mechanism
for resolving the dispute — contract
cancellations, full or compromised
refunds, loss indemnification,
limitation, or otherwise. Perhaps
the contract already holds the key
to resolving the dispute within

its clauses. Conversely, attempts
at re-negotiation may bear fruit
and be deemed preferable over
protracted and costly litigation to
battle the interpretation of a term
here or a clause there.

The Catch-all that
Might Not Be

Force majeure clauses typically
cover situations where unforeseen
or unavoidable events either
prevent or delay performance of
contractual obligations, such as
war, earthquakes, etc. However,
as discovered during attempts
to apply that concept to the
Covid-19 pandemic, perhaps it
was the lockdowns—rather than
the pandemic—that caused the
breach, thereby defeating such

a clause as a catch-all excuse
from performance. Accordingly,
the force majeure ‘event’ might
only justify non-performance if

it can be proven that it has all
the earmarks of what the parties
intended force majeure to mean.

Future Force
Majeure Drafting

Because force majeure itself will
need to be understood to mean
the same thing to all parties, more
explicit and precise drafting will
be necessary in the era of supply
chain disruption, including to
cover container shortages, port
congestion, lack of transportation,
unavailability of warehouse space,
and every other conceivable

parameter of ‘disruption.’

Aside from defining what events
fall under that contractual excuse,
the ramifications of the event
must also be defined - will a force
majeure event merely suspend
performance? And if so, for how

‘A CONTRACT

IS A PROMISE
OR SET OF
PROMISES, FOR
THE BREACH
OF WHIGH THE
LAW GIVES A
REMEDY, OR THE
PERFORMANGE
OF WHICH

THE LAW IN
SOME WAY
RECOGNIZES AS
A DUTY.

— Restatement (Second)
of Contracts §71 (1981)



long? Most pundits expect the
supply chain crisis to continue for
at least two more years. Or, will it
serve to terminate the contractual
performance obligation altogether?
What might be deemed a partial
performance? Will there be built-in
adjustments to the contract upon
the resumption of obligations?

The Big Four Coming
to the Fore

Risk management is, of course,

a major thrust of all commercial
contract drafting, and conventional
contingency drafting has as its best
practices the inclusion of clauses
for - force majeure, price revision,
hardship, and material adverse
change (MAC) clauses, also referred
to as material adverse effect (MAE)
clauses. MAC and MAE provisions
typically allow a party to terminate
the contract if they can no longer
deliver the goods contracted for,
due to circumstances that prevent
their operations from carrying

on or that make their operations
prohibitively expensive. However,
courts have interpreted the
‘materiality’ element strictly, thereby
making a MAC or MAE defense

quite challenging.

Balance of
Contract Doctrine

Hardship clauses apply when

an adverse event substantially
alters the balance of the contract,
either due to the increased cost
of performance of one party over
what was intended, or because
of a significant decrease in the
value to be gained by the other
party's performance. Supply
chain disruptions, in particular,
have brought about a change

in circumstances that clearly
impacts the balance of contracts.
And, because such circumstances
could not be foreseen at the
time of contract drafting, a judge
or arbitrator could find that an
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agreement no longer exists and
neither party is at fault.

Impossibility of
Performance

Even if the contract itself did not
provide for a force majeure or MAC
scenario, post-contract, it may
become clear that the contract is
void or voidable due to impossibility
of performance. The contract may
never have been possible to perform
or may have become impossible to
perform under new circumstances
arising after contracting the
agreement.

Although failure to perform one’s
obligations under a contract should
never be taken lightly—and courts
are somewhat loathe to offhandedly
excuse performance—anticipating
contractual risk management in
today’s environment can serve to
prevent non-performance litigation
that might otherwise ensue.
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Executive
Summary

1. The Issue

How to address widespread
non-performance of contractual
obligations arising from the global
supply distribution crisis.

2. The Gravamen

Traditional notions of force majeure
as a catch-all excuse for
non-performance are coming under
much greater scrutiny and are less
likely to be readily accepted by the
injured party.

3. The Path Forward

Proper drafting of risk management
clauses can serve to head off
contract disputes and costly
litigation down the road.
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Action Items:

] Review:
Having a solid understanding of your client's operations, what supplies they are critically dependent
upon, and what they are basing their ‘benefit of the bargain’ expectations on, is essential to reducing

their contract risk exposure.

2 Risk Management:

The ‘big four’ of risk management should be included in all commercial contract drafting.

Fine-tuned Defining:
Avoid the use of general or traditional meanings of contract contingency terms...rather, take the
time to expand definitions to be as broad as possible in order to protect the ‘what ifs’ for your client.

Mutual Understanding:

Terms and clauses, which might easily be subject to more than one interpretation, should have an
agreed upon meaning between the parties and/or their attorneys. If feasible, the objective meaning
of these terms should be crystallized in a glossary accompanying the contract.

Further Readings

1. https://www.jdsupra.com/legalnews/supply-chain-disruption-protect-
ing-your-3066915/

2. https://www.dentons.com/en/insights/articles/2022/january/20/sup-
ply-chain-disruption

3. https://www.ibanet.org/Covid-19-supply-chain-disruption-rips-up-con-
tractual-rulebook

4. https://www.jdsupra.com/legalnews/supply-chain-crisis-how-to-supply-
legal-4164217

5. https://www.mehaffyweber.com/news/disputes-arising-out-of-supply-
chain-disruptions/


https://www.jdsupra.com/legalnews/supply-chain-disruption-protecting-your-3066915/
https://www.jdsupra.com/legalnews/supply-chain-disruption-protecting-your-3066915/
https://www.dentons.com/en/insights/articles/2022/january/20/supply-chain-disruption
https://www.dentons.com/en/insights/articles/2022/january/20/supply-chain-disruption
https://www.ibanet.org/Covid-19-supply-chain-disruption-rips-up-contractual-rulebook
https://www.ibanet.org/Covid-19-supply-chain-disruption-rips-up-contractual-rulebook
https://www.jdsupra.com/legalnews/supply-chain-crisis-how-to-supply-legal-4164217
https://www.jdsupra.com/legalnews/supply-chain-crisis-how-to-supply-legal-4164217
https://www.mehaffyweber.com/news/disputes-arising-out-of-supply-chain-disruptions/ 
https://www.mehaffyweber.com/news/disputes-arising-out-of-supply-chain-disruptions/ 

Jeffrey Brochin, Esq.

GREENPOINT STAFF COUNSEL
AND CONTENT EDITOR

After receiving his Juris Doctor degree from The
John Marshall Law School in Chicago, Mr. Brochin
served as an Administrative Law Judge with the
[llinois Department of Labor for six years where he
presided over cases dealing with job separation
issues and matters pertaining to contested
Unemployment Insurance claims. He also co-wrote
the agency’s administrative rules, and periodically
served as a ‘ghost writer’ for Board of Review
decisions. Following that position, he was Director of
Development for a Chicago-area non-profit college
where he was responsible for High Net Worth
donations to the institution. For the next eighteen
years he practiced as a solo practitioner attorney
with an emphasis in the fields of Real Estate law
and Commercial Contracts transactions, and was an
agent for several national title insurance agencies.

In 2003 he was recruited to head up a U.S. title
insurance research office in Israel, a position he held
for four years, and between 2007-2017 he participated
in litigation support for several high-profile cases. He
has taught Business Law as a faculty member of the
Jerusalem College of Technology, and has authored
a wide variety of legal White Papers and timely legal
articles as a professional legal content writer for GPL
clients. Separate from his legal writing, he has co-
authored academic articles on Middle East security
topics that have been published in peer-reviewed
publications.

Sanjay Sharma, PhD
FOUNDER AND CHAIRMAN

LAW & COMPLIANCE

SERIES - 04 / ARTICLE - 03

William H. Anderson, Esq.

MANAGING DIRECTOR AND HEAD OF
FINANCIAL PRODUCTS AND SERVICES

William Anderson is Managing Director and Head of
Law & Compliance. He leads the GreenPoint practice
in providing regulatory, legal, and technology
solutions to law firms, legal publishers, and in-house
law departments around the world, overseeing

our team of experienced US attorneys and data

and technology experts. Will has over 25 years'
experience working with corporations to improve
the management of their legal and corporate
compliance functions. Will began his legal career as
a litigator with a predecessor firm to Drinker, Biddle
LLP. He then served as in-house counsel to Andersen
Consulting LLP, managing risk and working with
outside counsel on active litigation involving the
firm.

Will has leveraged his legal experience interpreting
regulations and appearing before federal (DO3J, SEC,
FTC) and state agencies (NYAG) to oversee research
and other areas at Bear Stearns. In this capacity, he
counseled analysts on regulatory risk and evolving
compliance requirements. Will also consulted on the
development of a proprietary tool to ensure effective
documentation of compliance clearance of research
reports. Will then went on to work in product
development and content creation for a global
online compliance development firm pioneering the
dynamic updating of regulated firms' policies and
procedures from online updates and resources. Will
holds a Juris Doctorate with High Honors from the
Washington University School of Law in Saint Louis
and is admitted to state and federal bars. He lives in
Pawling, NY, with his wife and daughter.

Pranav Menon, Esq.

LEGAL RECRUITMENT
MANAGER AND DATA
PRIVACY SPECIALIST - LAW
& COMPLIANCE | GPESR

International Corporate Center, 555 Theodore Fremd Avenue, Suite A102, Rye, NY 10580



GreenPoint>
Law&Compliance

About GreenPoint
Law & Compliance

GreenPoint Global was founded in 2001 and since
that time has faithfully served an expanding roster of
clients. GreenPoint leverages a unique combination
of US-trained attorneys and proprietary technology to
deliver a unique offering of skill and flexibility to meet
client needs.

Our core team of experienced US attorneys is
based in Israel and works US hours. The breadth
of experience of our attorneys ensures high-quality,
cost-effective results across a wide range of legal,
compliance, and regulatory matters.

GreenPoint’s methodology and proven track record
of achieving client objectives has resulted in a
broad base of clients in the United States, ranging
from Fortune 500 insurance companies to solo
practitioners, law firms, in-house law departments,
and legal publishers. GreenPoint attorneys are
selectively recruited and deployed based on
possessing demonstrable subject matter expertise
covering a broad spectrum of substantive US laws
and regulations. The work product of our attorneys is
thoroughly vetted internally before delivery to client.
Adherence to quality, value and flexibility is at the
core of our foundation.

LAW & COMPLIANCE SERIES - 04 / ARTICLE - 03

GreenPoint>
Global

About GreenPoint
Global

GreenPoint Global provides litigation support,
finance and technology solutions to insurers, law
firms, banks, and in-house law departments through
our subject matter experts and process specialists.
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York, GreenPoint has grown to over 500 employees
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growing client base that ranges from small and
medium-sized organizations to Fortune 1000
companies worldwide. Our production and
management teams are located in the US, India, and
Israel with access to deep pools of subject matter
experts. Our greatest strength is our employee-base
of experienced lawyers, paralegals, process
specialists, financial analysts, and software
developers. We have leading edge software
development capabilities with over 50 professionals
on staff, working on internal and client projects.

GreenPoint is certified by the TUV SUD (South Asia)
for the highest standards of Quality Management
(ISO 9001:2015) and Information Security
Management (ISO 27001:2013). GreenPoint is
certified as a Minority and Woman Owned Business
Enterprise (MWBE) by New York City and a Minority
Owned Business Enterprise (MBE) by the State of
New York. GreenPoint complies with all federal and
state contracting requirements. GreenPoint is owned
by its founders and principals and is debt free. For
comprehensive information on our services and
products under Law & Compliance and Finance,
please visit our subsidiary websites through the
division’s menu.
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