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What did the world’s biggest law firm, with over 12,000 employees spread out over 200 offices in
80 countries, have to do to properly disclose a conflict of interest? Apparently, more than they did,

according to an Ohio jury that awarded a Dentons-US client $32 million in malpractice damages for

failure to disclose Dentons’ conflicts related to its Canadian counterpart. Dentons, like so many other
Big Law international firms, operates pursuant to a structure known as Swiss Verein, under which—for marketing

purposes—they are portrayed as a single global entity, while each branch operates independently as to finances,

taxation, and operations. Nevertheless, that ‘single entity’ aspect, as limited as it may be, required conflict of interest

checks well beyond what was disclosed to the client.

Why Swiss Verein?

In 2004, Baker McKenzie became
the first U.S. law firm to adopt
the Swiss Verein structure as it
expanded globally. Following
that lead, such Big Law firms

as Norton Rose Fulbright, DLA
Piper, Squire Patton Boggs, and
Littler Mendelson did the same.
That international business
organization structure allows
global, merged parties to market
their services under one brand
name while simultaneously
maintaining separate operational
entities and—presumably—
separate liability.

The benefits of the Swiss Verein
model have been described as
allowing rapid global expansion
via association of foreign practices,
separating financial profit as

well as liability from branch to
branch, avoiding domestic branch
exposure to foreign tax codes,

and more efficient cross-border
representations.

But there are also some
disadvantages, such as firm
partners losing out on profit splits
when work is allocated to a legally
separate entity overseas and
issues of consistency of practice
standards from one location to
another. In addition, an Ohio
court has just imposed conflict of
interest disclosure liability on the
US-based office of Dentons.

Disqualification Over
COIl Disclosures

Dentons-US represented
Revolaze, (an Ohio company that
holds a patent for giving jeans the
faded look using laser technology),
in an infringement lawsuit against
Gap, Inc. (Gap) as well as various
other clothing manufacturers both
in federal court and before the U.S.
International Trade Commission
(ITC). The only problem was,
Dentons’ Swiss Verein affiliate in
Canada represented Gap in other
matters. Dentons-US claimed that
the firm disclosed its affiliation
with the Canadian practice to
Revolaze. However, Gap moved

to have Dentons-US disqualified
because of its Canadian affiliate’s
representation of Gap.
Dentons-US was, in fact,
disqualified by an ITC
Administrative Law Judge (ALIJ).
Experts testified that because

of the disqualification, Revolaze
ended up with millions of

dollars less than they would
otherwise have obtained in their
infringement suit, and they were
forced to retain alternative—and,
as it turns out, more expensive—
counsel.

When Revolaze turned around
and sued Dentons-US for
malpractice over the conflicts of
interest issue, a jury awarded the
company $32 million in February
2020. This past Spring, an Ohio
appeals court upheld the jury’s
verdict, finding that Dentons-US
was rightly disqualified for failing
to disclose conflicts related to
Dentons-Canada.

“FIRMS WORRY A
LOT ABOUT THEIR
REPUTATIONS FOR
TRUSTWORTHINESS
AND INTEGRITY—
AND BECAUSE OF
THAT, THEY WORRY
ABOUT CONFLICTS.”

— Peter Zeughauser,
Law Firm Consultant



Separate? Or Not?

The Ohio ruling raises serious
guestions as to whether the
Swiss Verein model is viable for
international law firms or what
constitutes acceptable COI
disclosure under that model.
Dentons-US’'s argument that it
was completely separate from
Dentons Canada, was first rejected
by the ITC ALJ—who found that
the branches constituted a single
firm—and later by the Ohio
appeals judge who characterized
Dentons’ Swiss Verein structure
with its “common conflicts base,
that shares client confidential
information throughout

the organization” as being
“irreconcilable with Dentons US'
contention that it was separate
from Dentons Canada”.
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Costly COI Checks

What comes out of this landmark
case (unless reversed upon further
appeal) is that firms using the
Swiss Verein model will have to
conduct conflict checks among

all of their affiliate offices to
comply with ABA Model Rule of
Professional Conduct 1.7 (‘Conflict
of Interest: Current Clients’). That,
of course, means tremendous
expense and a time-consuming
exercise—involving, in the case

of Dentons, checks involving
dozens of countries and thousands
of lawyers—in order to avoid
malpractice liability potentially
running in the millions of dollars
as determined in the Revolaze
verdict.

Unless a reported further appeal
by Dentons is successful, the
Swiss Verein model for law
firms will have gained one more
disadvantage: that of worldwide
conflict checks.
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Executive
Summary

1. The Issue

What the Swiss Verein model of
global firm association means for
COIl compliance.

2. The Gravamen

As currently ruled upon, law firms
operating under the Swiss Verein
model will have to conduct in-
depth COI checking as to all of its
offices and lawyers.

3. The Path Forward

Big Law international firms will
have to come up with a system
for complying with ABA Model
Rule 1.7 or risk real COl liability,
including disqualification

sanctions.
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Action Items:

1

3

Review:
Global firms, whether exactly operating pursuant to the Swiss Verein model or not, will have to en-

sure that their COI disclosure protocols are ABA compliant.

New Technology Needed:
Assuming that Swiss Verein firms will indeed be required to conduct comprehensive cross-border
COlI checks to avoid malpractice liability, a sound information system will need to be developed to

comply with such a demand.

Separate But One:
Perhaps an alternative branding and marketing mechanism can be developed whereby the
associated firms are less likely to be considered as ‘one’ by a court of law.

4 The Franchise Concept:

Depending upon how Professional Conduct rules might view this, a model akin to the commercial
‘franchise’ relationship—not to confuse Dentons with Donuts—might be a viable alternative to Swiss

Verein.

Further Readings

1.

2.

3.

4.

5.
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About GreenPoint
Law & Compliance

GreenPoint Global was founded in 2001 and since
that time has faithfully served an expanding roster of
clients. GreenPoint leverages a unique combination
of US-trained attorneys and proprietary technology to
deliver a unique offering of skill and flexibility to meet
client needs.

Our core team of experienced US aftorneys is
based in Israel and works US hours. The breadth
of experience of our aftorneys ensures high-quality,
cost-effective results across a wide range of legal,
compliance, and regulatory matters.

GreenPoint’s methodology and proven track record
of achieving client objectives has resulted in a
broad base of clients in the United States, ranging
from Fortune 500 insurance companies to solo
practitioners, law firms, in-house law departments,
and legal publishers. GreenPoint attorneys are
selectively recruited and deployed based on
possessing demonstrable subject matter expertise
covering a broad spectrum of substantive US laws
and regulations. The work product of our attorneys is
thoroughly vetted internally before delivery to client.
Adherence to quality, value and flexibility is at the
core of our foundation.
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our subject matter experts and process specialists.

Founded in 2001 and headquartered in Rye, New
York, GreenPoint has grown to over 500 employees
with a global footprint. We have a stable and
growing client base that ranges from small and
medium-sized organizations to Fortune 1000
companies worldwide. Our production and
management teams are located in the US, India, and
Israel with access to deep pools of subject matter
experts. Our greatest strength is our employee-base
of experienced lawyers, paralegals, process
specialists, financial analysts, and software
developers. We have leading edge software
development capabilities with over 50 professionals
on staff, working on internal and client projects.

GreenPoint is certified by the TUV SUD (South Asia)
for the highest standards of Quality Management
(ISO 9001:2015) and Information Security
Management (ISO 27001:2013). GreenPoint is
certified as a Minority and Woman Owned Business
Enterprise (MWBE) by New York City and a Minority
Owned Business Enterprise (MBE) by the State of
New York. GreenPoint complies with all federal and
state contracting requirements. GreenPoint is owned
by its founders and principals and is debt free. For
comprehensive information on our services and
products under Law & Compliance and Finance,
please visit our subsidiary websites through the
division’s menu.
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