
By Jeffrey Brochin, Esq.

International Corporate Center, 555 Theodore Fremd Avenue, Suite A102 Rye, NY 10580

william.anderson@greenpointglobal.com     |        pranav.menon@greenpointglobal.com

www.greenpointlegal.com

SERIES - 1 / ARTICLE - 7
JANUARY 11, 2023

NAVIGATING THE 
DOWNTURN: A PRIMER 

FOR DIRECTORS

THE CORE
ASSET:
PERSONNEL

https://www.greenpointlegal.com/
mailto:william.anderson%40greenpointglobal.com?subject=
mailto:pranav.menon%40greenpointglobal.com?subject=


2    LAW & COMPLIANCE  |   SERIES - 01 /  ARTICLE - 07

Maintaining Trust
The global financial crisis of late 
2007 and into 2009 brought 
corporate governance issues under 
the lens of public policymakers, 
regulators, politicians, and 
investors. The critical role of 
corporate governance in ensuring 
an optimized, stable economic 
system while maintaining the 
trust of investors and other capital 
markets principals was brought 
to the fore with an eye towards 
preventing any future financial 
crashes.

Experts, ranging from Wall Street 
pundits to academic experts, 
economic advisors, and political 
consultants, all were in agreement 
that sound corporate governance 
would require more well-refined 
mechanisms operating under 
tighter regulatory controls. But 
regardless of whether adopted 
pursuant to regulatory mandate 
or simply due to common sense 
internal control protocols, an 
almost seismic change had come 
to the previously held notions of 
corporate governance and the 
management of risk.

Remuneration 
Disclosure
One change that has had a 
positive effect on executive 
compensation disclosure 
is the SEC’s Compensation 
Discussion and Analysis (CD&A) 
regulations that require a 
committee comprised solely of 
independent directors to prepare 

a Compensation Committee 
Report signed by each member 
confirming that the compensation 
committee reviewed the CD&A 
with management. The CD&A 
then becomes part of the annual 
report. The regulations also require 
that the role of compensation 
consultants in the compensation 
process be disclosed and that 
perks, including pension and 
deferred compensation benefits, 
be transparent.

A 2009 study found that the 
tightened regulations resulted 
in the disclosure of significantly 
larger amounts of perks to 
executives, and a number of 
firms that had abnormally high 
CEO compensation prior to the 
new rules reduced or eliminated 
perquisite programs following the 
new rules.

Strengthening 
Boards
As a result of the stresses imposed 
by the COVID-19 pandemic, 
companies looked at ways to 
strengthen their boards in the 
face of difficult economic times. 
One course of action has been 
to freshen their boards with new 
leadership possessing new areas 
of expertise—particularly in fields 
that are relevant to the company’s 
products and operations— who 
will bring along fresh perspectives. 
Board complacency and staleness 
were contributing factors to 
inefficient responses to the 
previous crises.

 

“IN A CRISIS, 
WHEN THE STAKES 
ARE HIGH, AND 
SCRUTINY IS 
INTENSE, THE 
BOARD HAS A 
UNIQUE ROLE. 
STEPPING 
IN MAY BE 
UNCOMFORTABLE, 
BUT STEPPING 
ASIDE IS NOT AN 
OPTION.”
— “Stepping In: The 
Board’s Role in Crisis 
Management”

Deloitte Global Center for 
Corporate Governance,
September 2019

The ‘Great Recession’ which officially ran from December 2007 until June 2009, was considered 
the worst U.S. (and global) economic downturn since the Great Depression. Yet, what came out of 
that episode were important lessons to be learned ‘for the next time.’ That next time came sooner 
than expected with the severe downturn that arose out of the COVID-19 pandemic and its resultant 
‘Great Lockdown’ disrupting the supply chain, creating raw material shortages, and presenting 
unprecedented implications for the workforce and the workplace. Clearly, new models for corporate 
governance and risk management suddenly became necessary in order to weather the crisis. For corporate 
stakeholders, the learning curve for those models had to be a short one so as to be able to reduce corporate 
distress and minimize their own liability.
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The addition of more 
non-executive directors, those who 
are not involved in the day-to-day 
management of the company’s 
business, is another positive 
response intended to strengthen 
boards. Such directors, being 
independent, hold no interest or 
relationship that might unduly 
influence policy or cause bias in 
decision-making. The tenure of 
directors is also being capped, with 
the argument being that long-
serving directors are so enmeshed 
with the company that they tend to 
lose any sort of outside perspective. 
Accordingly, pressure has come to 
be exerted on long-serving directors 
to resign.

Regular Evaluation
Overall performance evaluation 
is being stepped up as to the 
performance of the board as a 
whole, as well as its committees, 
individual directors, and even the 
chairperson of the board. Such 
evaluations are to be undertaken 
annually, with the intention that 
companies will, in fact, reflect 
on the outcomes, and take any 
necessary remedial actions 
accordingly. For example, those 
lacking proper governance skills 
should be offered mentoring or 
attend training in order to beef 
up the skills necessary to run the 
company. All board members 
should also participate in regular 
‘continuing education’ so as to keep 
abreast of rapidly changing laws 
and regulations affecting not only 
their managerial obligations but 
also the regulations affecting their 
industry.

Key Elements of 
Crisis Response
Although calls for corporate 
governance reform were initially 
levied against financial institutions 
in the wake of the Great Recession, 

the principles invoked have since 
been applied to non-financial 
corporate governance standards 
as well. Reform advocates have 
identified the specific areas of 
corporate governance requiring 
reform as: 
(a) the strengthening of board 
oversight over management, 
(b) positioning risk management 
as a key board responsibility, and; 
(c) encouraging remuneration 
practices that balance risk and 
long-term performance criteria.

However, behind all talk of board 
governance reform lies the concept 
of shareholder activism: Situations 
of weak shareholder rights have 
been shown to limit the ability of 
shareholders to hold boards to 
account, while greater regulation 
improving shareholder rights can 
boost the mechanisms by which 
shareholders can bring influence to 
bear upon corporate governance.

Internal Work, 
External Focus
The pressure on an organization 
to address and resolve a crisis 
can be overwhelming if the 
organization is ill-equipped to 
manage it. A professional crisis 
response combines swiftly fixing 
what went wrong while at the same 
time remaining externally focused 
with strong communication 
between the board, shareholders, 
and regulators. It is through the 
conduct of a well-constituted and 
governance-reformed board that 
crises can be managed so as to 
maintain and strengthen the future 
of the organization.

Executive
Summary

1. The Issue
How directors can navigate the 
crises of economic downturns and 
keep their organizations on the 
right course.

2. The Gravamen
Corporate governance reform, 
including board strengthening and 
stakeholder involvement, is key to 
overcoming adverse financial and 
other economic crises.

3. The Path Forward
Sound corporate crisis governance 
will require well-refined 
mechanisms operating under 
tighter regulatory controls, coupled 

with enhanced shareholder rights.
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Action Items:

 Board Constitution:
 Review the makeup of your board with regard to the quality of governance expertise, percentage of 

independent directors, and tenure of directors.

 Board Evaluation:
 Put in place a policy of annual evaluation that applies to the board as a whole, its committees, indi-

vidual directors, and the chairperson 

 Remuneration Review:
 A Compensation Committee Report must be a part of the annual report and disclose executive 

compensation and perquisites in a transparent manner, along with disclosures as to the role of 
compensation consultants.

 

 Shareholder Rights:
 In order to hold the board accountable, shareholders must be able to exercise their rights as the pri-

mary stakeholders having a say in the corporate governance areas of risk management and execu-
tive compensation. 

 

Further Readings

1. https://theconversation.com/4-ways-companies-can-strengthen-their-
boards-to-make-it-through-tough-economic-times-192255

2. https://www.nacdonline.org/insights/publications.cfm?ItemNum-
ber=68350

3. https://www.oecd.org/daf/ca/corporategovernanceprinciples/corporate-
governanceandthefinancialcrisis.htm

4. https://www.emerald.com/insight/content/doi/10.1108/CG-02-2018-0080/
full/html

5. https://link.springer.com/article/10.1007/s10997-017-9379-3

https://theconversation.com/4-ways-companies-can-strengthen-their-boards-to-make-it-through-tough-economic-times-192255
https://theconversation.com/4-ways-companies-can-strengthen-their-boards-to-make-it-through-tough-economic-times-192255
https://www.nacdonline.org/insights/publications.cfm?ItemNumber=68350
https://www.nacdonline.org/insights/publications.cfm?ItemNumber=68350
https://www.oecd.org/daf/ca/corporategovernanceprinciples/corporategovernanceandthefinancialcrisis.htm 
https://www.oecd.org/daf/ca/corporategovernanceprinciples/corporategovernanceandthefinancialcrisis.htm 
https://www.emerald.com/insight/content/doi/10.1108/CG-02-2018-0080/full/html 
https://www.emerald.com/insight/content/doi/10.1108/CG-02-2018-0080/full/html 
https://link.springer.com/article/10.1007/s10997-017-9379-3
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After receiving his Juris Doctor degree from The 
John Marshall Law School in Chicago, Mr. Brochin 
served as an Administrative Law Judge with the 
Illinois Department of Labor for six years where he 
presided over cases dealing with job separation 
issues and matters pertaining to contested 
Unemployment Insurance claims. He also co-wrote 
the agency’s administrative rules, and periodically 
served as a ‘ghost writer’ for Board of Review 
decisions. Following that position, he was Director of 
Development for a Chicago-area non-profit college 
where he was responsible for High Net Worth 
donations to the institution. For the next eighteen 
years he practiced as a solo practitioner attorney 
with an emphasis in the fields of Real Estate law 
and Commercial Contracts transactions, and was an 
agent for several national title insurance agencies.

In 2003 he was recruited to head up a U.S. title 
insurance research office in Israel, a position he held 
for four years, and between 2007-2017 he participated 
in litigation support for several high-profile cases. He 
has taught Business Law as a faculty member of the 
Jerusalem College of Technology, and has authored 
a wide variety of legal White Papers and timely legal 
articles as a professional legal content writer for GPL 
clients. Separate from his legal writing, he has co-
authored academic articles on Middle East security 
topics that have been published in peer-reviewed 
publications.

William Anderson is Managing Director and Head of 
Law & Compliance. He leads the GreenPoint practice 
in providing regulatory, legal, and technology 
solutions to law firms, legal publishers, and in-house 
law departments around the world, overseeing 
our team of experienced US attorneys and data 
and technology experts. Will has over 25 years’ 
experience working with corporations to improve 
the management of their legal and corporate 
compliance functions. Will began his legal career as 
a litigator with a predecessor firm to Drinker, Biddle 
LLP. He then served as in-house counsel to Andersen 
Consulting LLP, managing risk and working with 
outside counsel on active litigation involving the 
firm.

Will has leveraged his legal experience interpreting 
regulations and appearing before federal (DOJ, SEC, 
FTC) and state agencies (NYAG) to oversee research 
and other areas at Bear Stearns. In this capacity, he 
counseled analysts on regulatory risk and evolving 
compliance requirements. Will also consulted on the 
development of a proprietary tool to ensure effective 
documentation of compliance clearance of research 
reports. Will then went on to work in product 
development and content creation for a global 
online compliance development firm pioneering the 
dynamic updating of regulated firms’ policies and 
procedures from online updates and resources. Will 
holds a Juris Doctorate with High Honors from the 
Washington University School of Law in Saint Louis 
and is admitted to state and federal bars. He lives in 
Pawling, NY, with his wife and daughter.
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About GreenPoint 
Law & Compliance

About GreenPoint 
Global

� GreenPoint Global was founded in 2001 and since 
that time has faithfully served an expanding roster of 
clients. GreenPoint leverages a unique combination 
of US-trained attorneys and proprietary technology to 
deliver a unique offering of skill and flexibility to meet 
client needs. 

� Our core team of experienced US attorneys is 
based in Israel and works US hours. The breadth 
of experience of our attorneys ensures high-quality, 
cost-effective results across a wide range of legal, 
compliance, and regulatory matters.

 
� GreenPoint’s methodology and proven track record 

of achieving client objectives has resulted in a 
broad base of clients in the United States, ranging 
from Fortune 500 insurance companies to solo 
practitioners, law firms, in-house law departments, 
and legal publishers. GreenPoint attorneys are 
selectively recruited and deployed based on 
possessing demonstrable subject matter expertise 
covering a broad spectrum of substantive US laws 
and regulations. The work product of our attorneys is 
thoroughly vetted internally before delivery to client. 
Adherence to quality, value and flexibility is at the 
core of our foundation.

� GreenPoint Global provides litigation support, 
 finance and technology solutions to insurers, law 

firms, banks, and in-house law departments through 
our subject matter experts and process specialists.

 
� Founded in 2001 and headquartered in Rye, New 

York, GreenPoint has grown to over 500 employees 
with a global footprint. We have a stable and 

 growing client base that ranges from small and 
 medium-sized organizations to Fortune 1000 
 companies worldwide. Our production and 
 management teams are located in the US, India, and 

Israel with access to deep pools of subject matter 
 experts. Our greatest strength is our employee-base 

of experienced lawyers, paralegals, process 
 specialists, financial analysts, and software 
 developers. We have leading edge software 
 development capabilities with over 50 professionals 

on staff, working on internal and client projects.
 
� GreenPoint is certified by the TÜV SÜD (South Asia) 

for the highest standards of Quality Management 
(ISO 9001:2015) and Information Security 

 Management (ISO 27001:2013). GreenPoint is 
certified as a Minority and Woman Owned Business 
Enterprise (MWBE) by New York City and a Minority 
Owned Business Enterprise (MBE) by the State of 
New York. GreenPoint complies with all federal and 
state contracting requirements. GreenPoint is owned 
by its founders and principals and is debt free. For 

 comprehensive information on our services and 
products under Law & Compliance and Finance, 
please visit our subsidiary websites through the 

 division’s menu.
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